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< ABSTRACT >

Criticism on the Arguments against the
Participation of Lawyer in the Process of Suspect
Interrogation : Focusing the Discussion in Germany

Kim, Dong—Lyoul - Lee, Hoon

Through reform of criminal procedural law in 2007 lawyer is allowed
to attend to the interrogation of suspect. But participation of counsel may
be limited by the law enforcement agencies and the reason is described
as a very abstract. The range of help which lawyer participated can give
is not wide. The purpose of the institution was not properly reflected. In
practice, the law enforcement agencies resist heavily for a
inferterence in suspect interrogation. The institution of lawyer
attendence to interrogation procedure are going to exist only in the
name. In order to activate the institution legislative and law
enforcement agencies must change their way of thinking. If you point

out the inappropriation of opposing claims as follows.

Objection 1: the suspect already has enough the right of defence
such as the right to silence: The suspect does not understand
exactly the meaning of the right to silence. If th suspect exercise the
right to silence, he can't even do favorable statements and has to pay
the invisible penalty. The helpless suspect does not have ability to
require to modify the contents written on the document or refuse to

sign. Objection 2: Laywer jeopardize the function of judiciary by
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supporting the criminals and distorting the truth: Lawyers use only
means permitted by law. They don't make false claims. When
counsel abuse the authority given to legal sanctions. The lawyer does
not do anything for the client's interests. Objection 3: The discovery
of truth is disturbing by the participation of counsel. Counsel shall
transmit the emotional language of the accused objectively. Replace
the subjective suspicion of law enforcement agencies with reasonable
doubt by submitting evidence. Law enforcement agencies can go closer
to the truth because counsel modify the prejudices of law enforcement
agencies and prevent them from getting false confession. Lawyer
participated forbids investigators from writing anything against
suspect’s will. In addition to it the suspect may also give a confession

through his lawyer and convey the fact known enough.

With change of mind the legal improvement is also required. It
should be defined as a principle in law that participation of counsel
1s always possible and only exceptionally can be limited. Counsel
should be able to always raise objection and deliver opinions. Date
of interrogation shall notify counsel. If necessary, state attorney has

to be available to the suspect.

@ Key Words : Interrogation of the Suspect, Participation of Lawyer, Defence
Right of the Suspect, Weapons Equality, Investigation Process
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